I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRICT OF I LLINO S

| N RE: | n Proceedi ngs
Under Chapter 7
TAMWY FI SH
Debt or (s). Case No. 98-30145
| N RE: I n Proceedi ngs

Under Chapter 7
ELI ZABETH FRANKLI N

Debt or (s) Case No. 97-30374

| N RE: I n Proceedi ngs
Under Chapter 7
Gl NA W LLI AMS

Debtor(s). Case No. 98-30496
| N RE: I n Proceedi ngs
Under Chapter 7
CARL BROSKI E
Debtor(s). Case No. 98-40328
| N RE: I n Proceedi ngs
Under Chapter 7
JAMES and KAREN MEYER

Debtor(s). Case No. 96-40857

OPI NI ON

| n each of the chapter 7 cases under consi deration, debtor clains
an earned incone tax credit as exenpt pursuant to 735 ILCS 5/12-
1001(g)(1). Inall cases, the chapter 7 trustee has fil ed an obj ection
to the clainmed exenption. Additionally, in the Tammy Fish and
El i zabet h Frankl i n cases, thetrustee has filed a notion for turnover
of the funds claimed by debtors as exenpt.

The Il linois exenption statute on which debtors rely provi des as
foll ows:

Personal property exenpt. The foll ow ng personal
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property, owned by the debtor, is exenpt fromjudgnent,
attachnment, or distress for rent:

(g) The debtor’s right to receive:

(1) asocial security benefit, unenpl oynent conpensati on,
or public assistance benefit....

735 ILCS 5/12-1001(g) (1) (enphasis added). The question in all
t he cases nowbefore the Court i s whet her an earned incone credit is a
“public assistance benefit” within the neaning of section 5/12-
1001(g) (1).

The earned i ncone credit is codifiedinthe lnternal Revenue Code

at 26 U.S.C. §32.1 InSorensonv. Secretary of the Treasury, 475 U. S.

851, 854-55 (1986),2 the Supreme Court expl ained the nature of the
earned inconme credit as follows:

Unli ke other credits, which can be used only to of fset
tax t hat woul d ot herw se be owed, the earned i ncone credit
is “refundable.” Thus, if anindividual’s earnedincone
credit exceeds his tax liability, the excess amunt is
“consi dered an over paynent” of tax....An individual whois
entitledto an earned incone credit that exceeds t he anmount
of tax he owes thereby receives the difference as if he had
overpaid his tax in that anount.

I n di scussing the purpose of the earned i ncone credit, the Sorenson

! That statute provides:
(a) All owance of credit-—

(1) In general. 1Inthe case of an eligible individual,
t here shal |l be all owed as a credit agai nst the tax i nposed by this
subtitle for the taxable year an anmount equal to the credit
per cent age of so much of the taxpayer’s earned i ncone for the
t axabl e year as does not exceed the earned incone anount.

26 U.S.C. § 32(a).

2l n Sorenson, the Court held that earned i ncone credits are subj ect
tointerception pursuant to 26 U.S.C. § 6402(c), which allows the
Secretary of the Treasury tointercept certaintax refunds on behal f of
a state as assignee for past due child support.
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Court st ated:

The earned incone credit was enacted to reduce the
di sincentive to work caused by the i nposition of Soci al
Security taxes on earned i ncone (wel fare paynents are not
simlarly taxed), to stinulate the econony by funneling
funds to persons | i kely to spend t he noney i medi atel y, and
to provide relief for lowinconme famlies hurt by rising
food and energy prices.

Id. at 864.
Several courts that have consi dered the i ssue have found t hat
earned i ncone credits are exenpt as public assi stance benefits. See,

e.g., In re Brown, 186 B.R 224 (Bankr. WD. Ky. 1995); In re

CGol dsberry, 142 B.R 158 (Bankr. E.D. Ky. 1992) (earned incone credits

exenpt as “public assistance” under Kentucky law); Inre Davis, 136

B.R 203 (Bankr. S.D. Iowa 1991) (earned i ncone credit exenpt as “l ocal
public assi stance benefit”); Inre Jones, 107 B. R 751 (Bankr. D. |Idaho
1989) (debtor entitledto exenpt earnedinconme credit as a benefit

received under “public assistance | egislation”). But seelnre Goertz,

202 B.R 614 (Bankr. WD. M. 1996) (earned incone credit not exenpt as

a “local public assistance benefit”). InBrown and Gol dsberry, the
courts found that earned inconme credits fell within Kentucky’s
definitionof “public assistance,” whichis broadly defined by t hat
state to i nclude “noney grants, assi stance in kindor servicesto or
for the benefit of needy aged, needy blind, needy pernmanently and

total |y di sabl ed persons, needy children, or persons wi th whoma needy

child lives or a famly containing a conbination of these

categories....” Brown, 186 B.R at 226 (citing K R S. 205.010(3)).
Inlnre Brockhouse, 220 B. R 623, 625 (Bankr. C.D. IIl. 1998),

the only reporteddecisionfromlllinoistoconsider thisissue, the

court held that giventhe liberal construction of exenption stat utes,



earned i ncone credi ts are exenpt as public assi stance benefits under
section 5/12-1001(g)(1). The court basedits hol ding onthe “fresh
start policy of the Bankruptcy Code, t he purpose of the earned i nconme
credit of providing apaynent tolowincone famlies to help themneet
t he basic costs of |ife, and the purpose of the Illinois exenption
statutes of protecting debtors and their famlies.” 1d.

Unfortunately, thereis nodefinition of “public assistance” under
lllinois law. The chapter 7 trustees, however, argue that the
definitionof “publicaid” iscontrolling. Thelllinois Public Aid
Code defines “public aid” as follows:

“Public aid.” Financial aidandall rehabilitative and

ot her services provided under this Code for basic

mai nt enance  support; medi cal , surgi cal , dent al

pharmaceutical, optonetric, nursing services, or other

remedi al care recogni zed under State |l aw;, rehabilitative

servi ces; education, trainingor retrainingfor enpl oynent

or sel f-support work; funeral and buri al expenses; and such

ot her care and services as are determ ned t o be necessary in
each case.

305 ILCS 5/2-2 (enphasis added). The trustees contend that the
| anguage “under this Code” isrestrictiveandlimts the definition of
“public assistance” tothat whichis provided by thelllinois Public
Ai d Code. Thus, they argue, because the earned i ncone credit was
created by federal law, it does not fall within the definition of
“public assistance” under Illinois |aw

The trustees’ argunent i s prem sed on the assunptionthat “public
assi stance” has t he sanme neani ng as “public aid” under Illinois|aw
The Court di sagrees. The exenption statute on which debtors rely
contai ns no |l anguage restricting the exenptionto publicaidthat is

provi ded by the State of Illinois. Mreover, thelllinois Public Aid



Code was in effect at the time the exenption statute was enacted.?
Therefore, had thelegislatureintendedtolimt this exenption, it
coul d have done so by providing for the exenption of “public aid
benefits” or by otherwiselimtingthe exenptionto benefits provided
by t he Public Aid Code. Inthe absence of any suchlimtation,“the
Court concludes that the term®“public assistance” i s broader and nore
enconpassi ng than the term “public aid” in the Public A d Code.

The question, then, is whet her earned incone credits areaform
of public assistance and therefore exenpt as a “public assistance
benefit” under 5/12-1001(g)(1l). G venthe |l ack of any definition of
“public assistance” under state | aw, the Court nmust resolve this
guesti on by consi deration of other significant factors. The Suprene
Court has al ready found t hat one of the purposes of the earned i ncone

credit is “toproviderelief for lowincone famlies hurt by rising

food and energy prices.” Sorensonyv. Secretary of the Treasury, 475

U S. at 864 (enphasis added). Afindingthat earnedincone credits are
a formof public assistance, and t herefore exenpt fromthe reach of
creditors, clearly furthers this purpose.

O her courts have al so recogni zed Congress’ intent to assist the
needy t hr ough enact ment of the earnedincone credit. For exanple, in

Inre Beagle, 200 B. R 595, 5985 (Bankr. N.D. Chi o 1996), the court

3The Il l1inois Public Aid Code becane effective April 11, 1967. The
exenption statute at issue was enacted in 1982.

‘Simlarly, the other benefits listedin 5/12-1001(g) (1) (soci al
security benefits and unenpl oynent conpensation) arenot |imted or
defined by reference to any specific statutory authority.

° In Beagle, the court ultimately held that the debtor coul d not
exenpt an earned inconme credit because a state |aw all ow ng the
exenption of “poor relief paynents” had been anended to el i m nate t hat
provi si on.



stated that “[l]eaving [earned inconme] paynents subject to the
sati sfaction of general obligations of the recipient appears to be
whol | y at odds with Congress’ intent in enacting the earned inconme

credit program” Andin |Inre Barnett, 214 B.R 632 (Bankr. WD.

Ckla. 1997), the court stated:

[We are deal i ng here with “poor, but honest” debtors for
whomt he gover nnment has enacted | aws i ntendedtorelieve
their extreme poverty. These are not the “high flying”
debtors with above-average incones that this Court
frequently encounters. The debtorsinthis casearetruly
inneed of a“fresh start” which the Bankruptcy Code was
designedto provide. It isdifficult to understand why nore
effort i s not expended by ot her counsel, the trustees, and
the courts to permt inpoverished debtors to keep their
earned i ncone credit rather than expendingtine, effort and
| egal skillsintryingtotake the earnedincone credit away
from such debtors.

Id. At 634 (citations omtted).

Inaddition, the Court believesthat it is prudent to consider the
pur pose of exenption statutes. The Seventh Circuit has hel d t hat
“personal property exenption statutes should be liberally construedin
order to carry out the | egislature’s purpose in enacting them-to

protect debtors.” Mtter of Barker, 768 F. 2d 191, 196 (7" Cir. 1985).

Thus, i f an exenption statute can be construed in a manner that i s both
favorabl e and unfavorabl e to a debtor, the favorabl e construction
shoul d be chosen. [d. In light of the liberal construction of
exenption statutes and the case lawon this issue, the Court finds that
earned i ncome credits are exenpt as a “public assi stance benefit” under
735 1 LCS 5/ 12-1001(g)(1).% Accordingly, thetrustees’ objectionsto

exenptions in the above cases are OVERRULED, and t he trustees’ noti ons

® The Court’s holdingislinitedsolelytotheissue nowbeforeit-—-
that is, whether earned incone credits are exenpt as a public
assi stance benefit. Wiether other types of benefits qualify as public
assistance will be determ ned on a case by case basis.
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for turnover in BK No. 98-30145 and BK No. 97-30374 are DENI ED
SEE WRI TTEN ORDER

ENTERED: August 27, 1998

/'s/ KENNETH J. MEYERS
UNI TED STATES BANKRUPTCY JUDGE



